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General Comments

The committee on federal taxation of the American Institute
of Certified Public Accountants believes that the proposed regulations
regarding receipt of minimum distributions by domestic corporations
are perhaps the most complex body of regulations ever created. More
over, they ignore settled tax and accounting principles in determin
ing consolidated earnings and consolidated foreign taxes.
While we recognize that the Treasury was faced with a
very difficult and arduous task in developing regulations for a
statute which is itself highly complex, we believe the regulations
should not further complicate the situation. There are two factors
which we believe are particularly undesirable and contribute un
necessarily to the taxpayers’ burdens:
first, the concept of a
pro rata minimum distribution from each corporation in a chain
or group and secondly, the new rules for determining consolidated
earnings.
'mere is no direct support in the law or the Committee
Reports requiring that there be a pro rata minimum distribution from
each corporation in a chain or group. It follows, therefore, that
there also is nothing in the law or the Committee Reports about non
pro rata minimum distributions. The proposed Regulations permit
non pro rata minimum distributions, but then measure the foreign tax
credit effects by what would have happened if so-called pro rata
minimum distributions from each corporation had been paid. If the
non pro rata minimum distribution results in a higher foreign tax
credit than would have been obtained on a pro rata minimum dis
tribution with a resulting lower U.S. income tax payable, a portion
of the foreign tax credit otherwise allowable must be deferred to
a subsequent year and be allocated among the members of the chain
or group (Section 1.963-6(b) and Section 1.963-7(d) Example 1).
The first mention that we have been able to find of the
idea of a pro rata minimum distribution and of a possible deferral
of foreign tax credits is in the Congressional Record of September 5,
1962, Volume 108, Part 14, Pages 18, 578, and 18,579. While a
Treasury Department prepared statement on the subject was inserted in
the record by the late Senator Robert S. Kerr, the Committee Reports,
including the Conference Committee Report contains no reference to
pro rata minimum distributions.
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Undoubtedly the drafters of these proposed Regulations
have been influenced by this Treasury Department statement of
September 5, 1962; however, it is respectfully submitted that
such statement may and should be ignored because the law as
written is unambiguous and does not call for pro rata minimum
distributions. The term ’’its pro rata share” appearing in Code
Section 963(b) refers to the United States shareholder receiving
its pro rata share, based upon its percent of stock owned in the
controlled foreign corporation or chain, of minimum distribution
amounts. Under the consolidated return Regulations an affiliated
group filing a consolidated return is treated as a single tax
payer for many purposes. Similarly, when the financial statements
of an affiliated group of corporations are consolidated, the
principles applied in making the consolidation are based upon
treating each one of the subsidiaries as a branch. Accordingly,
it is submitted that the law itself and the generally accepted
meaning of”consolidated earnings and profits” require that the
consolidated chain or consolidated group of controlled foreign
corporations be treated as a single foreign corporation. Such
treatment will eliminate any concept of a pro rata minimun dis
tribution from each corporation in a chain or group and will
greatly simplify the Regulations.
Sections 1.963-3(a)(1)(ii), 1.963-3(a)(2), and
1.963-3(b) create new rules for the calculation of consolidated
earnings and profits and consolidated foreign income taxes.
These rules provide for the elimination of intercorporate divi
dends received within the chain, which is proper under accounting
principles applicable to consolidating financial statements; but
then provide that withholding tax paid by the recipient foreign
corporation and also additional taxes paid to its own country on
such dividend income by the recipient foreign corporation shall
be ignored in calculating consolidated foreign income taxes.
Later perhaps, based upon Section 1.963-7(d) Example 1 (iii),
both types of taxes applicable to such dividend income are taken
into account in calculating the foreign tax credit. However,
this example indicates that the earnings and profits of this
recipient foreign corporation are to be stratified so as to
consist of earnings from operations and earnings from dividend
income.

Although it is proper when preparing a statement of
consolidated net income for either accounting or tax purposes to
eliminate intercorporate dividends, the established concept is not
to make any such elimination when income is determined for separate
companies in a consolidated group.
Further, for both accounting
and tax purposes, taxes paid by a particular corporation are never
disregarded.
It is respectfully requested that the Regulations be
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changed so as to recognize all foreign income taxes paid or
accrued.

As pointed out in the first few pages of our specific
comments which follow, we urgently ask that the various elections
required be placed in two categories - a general election to the
Regulations under Code Section 963 and subsidiary elections as
to first-tier corporations, chains, and groups. Twelve months
after all of the Regulations under Subpart F are issued in final
form, the general election to the Regulations under Code Section
963 and made in the return would be binding; however, any one or
more subsidiary elections could be changed at any time at the
election of the taxpayer during the statutory period of limita
tions applicable to refunds.
Congress intended Code Section 963 to be a relief
measure. It is respectfully urged that the final Regulations
be based upon that premise; these proposed Regulations certainly
are not.

COMMITTEE ON FEDERAL TAXATION
of the

AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
Comments on Proposed Regulations Under Code Section 963
Regarding Receipt of Minimum Distributions by Domestic Corporations
Specific Comments

1.
1.963-l(a)(l)

The first sentence of this paragraph states
that this relief exception to the application
of Section 951(a)(1)(A)(i) comes into operation
”if such shareholder elects to and does receive
a distribution of the earnings and profits of
such foreign corporation ..."
This quoted language first would require an
election to receive a distribution. Loosely
speaking, a corporation may be said to have
elected to cause a subsidiary to pay a
dividend where it controls a subsidiary’s
Board of Directors, but such nontechnical use
we submit should not appear in a regulation.
As pointed out in Senate Finance Committee
Report No. 1881, p. 265, "if a ... minimum
distribution... of the earnings and profits
of a controlled foreign corporation is
received by a domestic corporate shareholder
of such foreign corporation, the domestic
corporation may elect to exclude from its
gross income for such taxable year the amount
of Subpart F income..." In other words, the
applicable election is only one to exclude
Subpart F income.

Further, the quoted language would require that a
distribution of some amount be received in order
that Code Section 963 can come into operation.
As set forth in Code Section 963(b) and proposed
Regulations 1.963-2(b), no distribution need
actually be received if the effective foreign
tax rate is 47% or more (with smaller percentages
provided for in the Revenue Act of 1964).
Accordingly, it is suggested that the quoted
clause be changed to read:
"if such shareholder
receives a minimum distribution of the earnings
and profits..." Then there should be inserted
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distribution need be received when the required
minimum distribution is zero percent under the
tables in Section 963(b); also see Section 1.963-2.’’
Clarification along these lines will also be
required in the following subparagraphs:

1.963- l(a)(2)(i)
1.963-1(a)(3)
1.963- 1(a)(4)
1.963-1(a)(2)(i)
1.963-1(c)(2) and (3)
1.963-8

2.

Section 1.963-1(a)(2) provides that in order to
qualify for an exclusion under Code Section 963 a
corporate U. S. shareholder must elect on or
before the 15th day of the third month following
the close of its taxable year to receive a minimum
distribution, actually receive such a distribu
tion during the distribution period later therein
specified, and consent to the Regulations under
Code Section 963. The manner of making the elec
tion is then set forth in Section 1.963-1(c)(2).
The election is made by filing with the return a
written statement to that effect which names
each of the foreign corporations to which the
election applies, together with additional data
relating to each such foreign corporation. In
the event an automatic extension of time is
obtained by filing Form 7004, pursuant to Code
Section 6081(b), the election is made by filing
with such form a written statement stating that
such election is made and setting forth the names
of the foreign corporations to which each elec
tion applies. Then at the time of filing the
return itself the additional data with respect
to each foreign corporation must be set forth.
Section 1.963-1(c)(3) states that any election
is binding only for the year for which made, but
that once made is irrevocable. There is one
exception.
If the short-form Statement of
Election is attached to the Request for Extension
Form 7004, but is then not followed up by attach
ing a statement with the return giving the data
required with respect to each foreign corporation,
the preliminary election may be treated as null
and void in the discretion of the Commissioner.
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are liberal in allowing a multitude of alterna
tives where the U. S. corporation directly or
indirectly owns stock in more than one foreign
corporation. That very liberality, however, is
negated by the stringent time limits imposed
within which the choices can be made.
It is true that Code Section 963(a) states that
the consent to all the Regulations under that
Section must be made "prior to the last day
prescribed by law for filing its return of the
tax imposed by this chapter for the taxable
year..." Further, Senate Finance Committee
Report No. 1881, pages 265 and 266, interprets
that deadline as being the last day prescribed
by Code Section 6072 for filing the income tax
return.
That Code Section, of course, does
specify the 15th day of the third month follow
ing the close of the calendar or fiscal year.
However, it is quite apparent that the Congress
intended Code Section 963 to be a relief
measure. Only rather broad guidelines were
inserted in this statute, and in Subsection(f)
the Internal Revenue Service was given broad
authority to prescribe Regulations. Accord
ingly, it is urged that the Internal Revenue
Service does have the power to permit a great
many of the subsidiary elections to be made at
a date much later than the 15th day of the
third month following the close of the taxable
year of the particular U. S. corporation.

Partial recognition of the power of the
Commissioner in this respect is evidenced by
T.I.R. 540 dated January 29, 1964. It is there
provided that if a corporate U. S. shareholder
wishes to elect to receive a minimum distribution,
and if the 15th day of the third month following
the close of the taxable year of such corporation
occurs more than 60 days before final Regulations
under Code Section 963 are published, the elec
tion need not be made until the 15th day of the
sixth month following the close of such taxable
year.
This release will benefit U. S. corpora
tions receiving minimum distributions with

respect to the calendar year 1963, and perhaps
(depending upon the date of publication of
final Regulations) with respect to fiscal years
ending in the early part of 1964.
It will have
no application after such time.
The choice among a multitude of possible elec
tions under the proposed Regulations pertaining
to minimum distributions will also be affected
by Regulations yet to be issued under Code
Section 964 pertaining to the definition of
earnings and profits, and other Regulations yet
to be issued under the other sections of
Subpart F. Accordingly, it is urged that a
taxpayer should not be irrevocably bound by any
election, general or subsidiary, which he may
make under Code Section 963 until after all
Regulations under Subpart F have been published.
In further support of this plea, consider the
following types of circumstances which equitably
ought to justify a change in one or more subsidiary
elections:

1.

Errors in the information available
when the return is prepared.

2.

Lack of certainty as to whether certain
companies qualify as less developed
country corporations.

3.

Revision of earnings and of taxes of the
foreign company occasioned by changes
imposed by foreign tax authorities or
by O.I.O.

4.

Changes in earnings between taxpayers and
between taxable years.

Specifically, it is respectfully requested that
the cited paragraphs of the Regulations be changed
to provide that:

1.

On or before the 15th day of the third
month following the close of the
taxable year of a U. S. corporation
a general election under Code
Section 963 and a general consent
to the Regulations and amendments

thereto issued more than 60 days
prior thereto shall be made;
except that with respect to the
calendar year 1963 and fiscal years
ending in 1964 less than 90 days
prior to publication of the Regula
tions under Code Section 963, such
general election and consent may be
made on or before the 15th day of
the sixth month following the close
of such taxable year.

2.

Subsidiary elections specifying
particular first-tier corporations,
chains, and groups may be made in
the return of the U. S. corporate
shareholder timely filed pursuant
to any extension of time granted,
but may be changed at any time during
the statutory period of limitations
specified in Section 6511.

3.

Any general election may be revoked
or changed at any time up to the
expiration of 12 months following
the date of publication of all of
the Regulations under Subpart F.

4.

The provisions of 1.963-8 pertaining
to deficiency distributions should
be made more liberal, so that
reasonable cause will be deemed to
have existed for failure to receive
a minimum distribution with respect
to any taxable year of a U. S.
corporate shareholder when such year
ends more than 21 months and 15 days
prior to the publication of all
Regulations under Subpart F. Further
the date of determination of failure
to receive a minimum distribution
pursuant to Section 1.963-8(b) shall
be deemed not to have occurred prior
to the expiration of such period of
21 months and 15 days.
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1.963-1(a)(2)(ii)
1.963-1(a)(6)

3.
The distribution period referred to in this
subparagraph relates to the U. S. corporate
shareholder's taxable year, but there seems to
be absolutely no need for a distribution
period related to the taxable year of the
U. S. corporate shareholder. Section 963(e)(1)
discusses the rule for determining the year of
affected foreign corporations from which
distributions are made for purposes of
Section 963. Since the proposed regulations
are dealing with the earnings and profits of
foreign corporations and distributions there
from, it would seem that the designation of
a distribution period related to the taxable
year or years of the foreign corporation or
corporations involved is all that is necessary.
When the taxable year of a foreign corporation
does not coincide with the taxable year of the
U. S. corporate shareholder, the existence of
distribution periods related to the taxable
years of both the U. S. shareholder and the
foreign corporations can only lead to con
siderable confusion.

In the alternative in the event the foregoing
recommendation is not accepted, we submit the
following suggestions for clarification.
The beginning of the time period prescribed
by the words "the 16th day of the third month"
is at variance with the sixty-day rule pres
cribed by Section 902(c)(1) and Section
963(e)(1).
It is submitted that a distribution
period may be longer but not shorter than the
sixty-day period. The last sentence of
1.963-1(a)(6)(i) should be changed to read
"... distribution period for the taxable year
shall begin with the first day of the first
taxable year beginning on or after January 1,
1963, and for subsequent taxable years shall
begin with the 61st day in succeeding taxable
years." It is to be noted that under the
proposed revised wording all distributions
received after the effective date may be
counted or considered for an election.
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The end of the distribution period should be
consistent with the time permitted to make an
election. Further, the end of the distribu
tion period for the domestic corporation
should be considered in connection with the
end of the distribution period of the
controlled foreign corporation.

1.963-1(a)(5)

Perhaps this entire problem area could be best
resolved by allowing the taxpayer to specify
his distribution period, beginning and end,
as to each controlled foreign corporation,
provided receipts were not included in more
than one such enumeration, and that the begin
ning of the period could not be prior to the
first day of the taxable year and the last day
could not be later than the last day prescribed
for electing the application of these
regulations. Alternatively, provide a general
rule that the taxable year of the United States
shareholder shall be the distribution period
except as he may specify a modification along
the lines indicated above.
It is submitted
that this approach could be more simply
written than the present provision and would
be easier to understand and administer.
Further, there may be a reduction of the
application of the complex provisions for the
reductions and deferral of foreign tax credit,
Section 1.963-7(c), and reduction of many
problems necessarily associated with excess
distributions.
4.
This paragraph provides that if an affiliated
group of domestic corporations makes a consoli
dated return they shall be treated as a single
United States shareholder if the common parent
for the affiliated group makes any first-tier
election, chain election, or group election.
In that event, no member of the affiliated
group may separately make any first-tier
election, chain election, or group election.

Code Section 963(e)(3) provides that an affiliated
group of corporations which makes a consolidated
return may, if it so elects, be treated as a
single United States shareholder for the purposes
of Section 963 for that particular taxable year.
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This paragraph of the proposed Regulations
should be changed to comply with the law and
Senate Finance Committee Report No. 1881,
page 270. Even if an affiliated group of U. S.
corporations does make a consolidated return,
that group still has the right to be treated
as an aggregate of separate corporations or as
a single corporation. Only if the group elects
to be treated as a single corporation can the
limitations of proposed paragraph (5) be made
applicable.
This subparagraph pertains to and defines
"taxable year” of foreign corporations.
What is "the taxable year of such chain”
mentioned in Section 1.963-1(a)(3)(ii) ?
1.963-1(b)(6)
(Last Sentence)

1.963-1(f)(3)

5.
Deemed taxes paid by a foreign corporation
under Section 902(b), although their exclusion
is authorized but not required by Code
Section 963(d), should be taken into account
where a controlled foreign corporation owns
exactly 50% of the voting stock in such foreign
corporation and which accordingly is not a
controlled foreign corporation. For example,
if a Swiss holding company derives substantially
all of its income as dividends from 50%-owned
English, French and German corporations, the
effective foreign tax rate of the Swiss company
would be negligible and it is likely that a
90% distribution would be required.
Ignoring
Swiss withholding taxes, it is highly unlikely
that U. S. income tax would be due upon the
receipt of such a dividend, due to the high
English, French and German taxes which would
be allowable as credits to the U. S. shareholder
under Section 901-905.
6.
In the second sentence, the wording should state
clearly- that this is the earnings and profits of the
taxable year that are to be considered.
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1-963-1(f)(4)

7.
The purpose of this subparagraph is to designate
which branches and under what conditions such branches
may be regarded as controlled foreign corporations
for the purpose of a "group election.” It may be
well to stress at this point that Section 963(c)(4)(b)
states
. if a United States shareholder so
elects, all branches . . . shall ... be treated
as wholly owned” foreign corporations.

The first problem area to which we should direct
our attention is the definition of the term "branch”
as used in these regulations. The wording in the pro
posed regulations is very restrictive and such word
ing is not supported by the statute or the general
statement in the committee reports (see Senate Finance
Committee Report page 268). It is submitted that
there is no reason or cause for a divergence from
the well established concept of a "branch” as used
elsewhere in regulations, in tax treaties and in tax
literature.
It is therefore suggested, in the
interest of simplicity and clarity that these regu
lations refrain from attempting to define the term
’’branch” as was done in the proposed regulations
under Section 954(d)(2). The foregoing can be
accomplished by the elimination of sentences five
and six from the proposed regulations at Section
1.963-1(f)(4)(i) and the complete elimination of
the illustrations given at Section 1.963-1(f)(4)(iv),
Further it would be necessary to reword the fourth
sentence of Section 1.963-l(f)(4)(i) to Indicate
that this is a general concept in line with the
directive pronounced in the aforementioned Senate
Finance Committee Report
Also the last word in
the fourth sentence, ’’therein” should be eliminated
as this leaves the unnecessary and unwarranted
Implication that a branch can only "do business”
in one country.
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It should be made clear that, as each branch is
considered separately, it is possible to have two
branches within one country be regarded as two
foreign subsidiaries.
The second major problem area is the determination
of which branches may be considered for the purpose
of a "group election." The eighth sentence of
Section 1.963-1(f)(4)(i) would eliminate a foreign
branch from Less Developed Country Corporation status.
This elimination is in conflict with Section 963(c)
(4)(b) I.R.C. and may give an undue benefit to an
election under Section 1.963-1(f)(2) as the earnings
and profits of a branch are deemed to be distributed
and thus it would be possible to meet the minimum
distribution requirement more easily if the branch is
not excluded as would other Less Developed Country
Corporations.

In addition to the foregoing comments on the subject
of which branches may be considered it is necessary
to give very serious attention to the "loss branches."
The elimination of loss branches from consideration
in Section 1.963-1(f)(4)(iii)(b) is contrary to the
concept, in Section 963(c)(4)(B), that if a branch
qualifies and is elected to be treated as a controlled
foreign corporation, such branch becomes a controlled
foreign corporation for all purposes. This entire
provision should be eliminated as it is in conflict
with the Statute and Congressional intent.
One other problem area which merits consideration is
the subject of branch earnings and profits and taxes,
Section 1.963-1(f)(4)(ii), (although it is acknowledged
that this problem may be solved by regulations under
Section 964(a)). The basic starting point prescribed
in the regulations is gross income. As there are
certain deductions which are allowable in the deter
mination of taxable Income which are not given con
sideration in a normal determination of earnings
and profits, it is quite possible that the definition
given at Section 1.963-1(f)(4)(ii) may unduly reduce
the amount of earnings and profits of branches which
may be considered.
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1.963-2(c)(3)
Example (3)

8.
The formula stated in this example and used
elsewhere in these regulations is incorrect.
As the minimum distribution percentage is
fixed at 55% because of the predistribution
tax rate of 40%, it would appear that the
correct formula would be as follows:

Let d=dividend to be distributed
$100=pretax earnings and profits
Foreign tax=40% ($100-d) + 20% d
d=55% ($100-<40% ($100-d) + 20%d>]

d=55% ($100- $40 + .4 d -

.2 d]

d = 55% ($60 +.2 d]

d=$33 * .11 d
.89 d= $33
d= $37.08

Unlike the result in the Proposed Regulations,
the foregoing answer can be proved, as follows:
Tax on
(20%
Tax on
(40%

amount distributed
of $37.08)
amount retained
of $62.92)

$ 7.41

25.17
$32.58

1.963-2(c)(3)
Example (4)

1.963-3(a)

After tax earnings and profits
($100 minus $32.58)
Required distribution percent

$67.42
55%

Distribution as above

$37.08

9.
There is a typographical error. The amount of
$62.33 should be $61.33.
10.
The parenthetical reference to a branch is not
necessary and could be eliminated
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1.963-3(a)(1)(ii)
1,963-3(a)(1)(2)(i)

11.
In the case of a chain of foreign corpora
tions, these subparagraphs require that each
corporation in the chain receiving dividend distri
butions from subsidiaries in that same chain should
deduct the gross amount of such dividend income,
disregard any income tax withheld by the distribu
ting subsidiary for payment to the country in
which it is incorporated, and disregard any income
tax paid by the recipient corporation attributable
to the dividend income. Not only do these proposed
rules violate the principles of the consolidated
return regulations and the determination of earn
ings under Code Section 312, but they are also
inequitable. The following example is
illustrative:
s2

s1

Consolidated
Normal Principles of Determining
Consolidated Earnings and Profits
for Tax Purposes
Pretax earnings from operations
Gross dividend income
Total pretax earnings
Tax paid to country of
incorporation @ 40%
Withholding tax paid to country of S2
on dividend @ 15%

Total taxes
Dividend distribution

Earnings and profits
Effective foreign tax rate on
consolidated pretax earnings

1,000
-

1,000
300

2,000
-

1,000

1,300

2,000

400

520

920

45

45

400

565

965

300

-

-

700

565

965

300

735

1,035

-

51.75%
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Per Proposed
Regulations____
Gross earnings
Deduct dividend income under
1.963-3(a)(1)(ii)
Pretax earnings

Tax applicable to balance
Earnings and profits

Consolidated

1,300

2,300

300

300

1,000

1,000

2,000

400

400

800

600

600

1,200

1,000

-

Effective foreign tax rate

40%

S1 of course, is the parent of
s2, and both
are controlled foreign corporations. The
actual taxes paid by the consolidated group
to earn pretax earnings of $2,000 total $965,
so that the effective tax rate is 51.75%.

That is the actual rate and cannot be changed
to anything else by artificial rules. Under
the proposed Regulations the consolidated
effective foreign tax rate would be 40%.
However, those proposed rules ignore the
fact that upon the payment of the dividend
from S2 to S1 there was $45 of withholding
tax paid to the country of
and then on that
same dividend there was $120 paid to the country
of S1.
It is true that Section 1.963-7(d)(Example 1)
at (iii) provides that the tax paid by the
recipient on dividend income is taken into
account for foreign tax credit purposes, but
this is far from being a satisfactory answer.
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These proposed Regulations seem to violate
the provisions of Code Section 963(d)(2).
Further, they should be changed to recognize
normal principles of consolidation. The
actual gross pretax earnings of each corpora
tion in the chain, including dividend income,
should be taken into account, and the full
amount of all foreign income taxes paid to all
foreign countries should also be taken into
account.

1.963-3(b)(2)(1)(c)

12.
It is stated in this proposed Regulation that
amounts received by a shareholder from the
earnings and profits of a foreign corporation
shall be determined without taking into
account deductions of a corporation through
which such earnings and profits must pass.
This approach violates existing concepts of
determining the earnings and profits from
which dividends are paid and does not make
much sense if one of the corporations through
which the dividend must pass has a loss which
eliminates its earnings and profits.
It is
suggested that this subparagraph also be
conformed in the final Regulations to normal
tax principles. There should not be one set
of rules under Sections 902 and 312 and
another under Section 963 to determine the
source of dividend distributions.

-111.963-3(b) (2) (i) (d)
(last sentence)
1.963-3(b) (2) (f)
(Example 2)
1.963-5 ( a) ( 4)

1.963-3(b)(2)(i)(e)

13.
These subparagraphs and the example provide that
if a foreign corporation has more than one class
of stock outstanding, its earnings and profits for
a particular year shall be allocated to the
classes of stock evidently according to the rights
and privileges of each class, except that no part
of the earnings is to be allocated to dividends in
arrears.
The draftsman evidently has in mind
cumulative preferred stock on which dividends would
be in arrears. Dividends on cumulative preferred
stock can go into arrears only if (a) the corpora
tion had sufficient earnings to pay a dividend in
a prior year, but the directors decided not to do
so, or (b) the corporation in one or more prior
years had deficits in earnings so that it did not
have the means to pay the dividends.
In the
first instance in which the corporation did have
earnings in prior years, but did not pay dividends
on the cumulative preferred stock, those dividend
arrearages should be taken into account in any
current year determination to the extent that
the arrearages arose in years prior to the time
such foreign corporation became a controlled
foreign corporation.
In the second instance in
which there were deficits in prior years, the
dividend arrearages again ought to be taken into
account except to the extent such deficits reduced
consolidated earnings in one or more prior years
in determining the amounts of minimum distribu
tions under proposed Section 1.963-3(b)(1) .
In fact, in the interest of simplicity, it would
be best if these provisions were omitted
entirely.
14.
It is difficult to imagine that any U. S. parent
corporation would allow itself to be put in the
position of having the governing body of a
foreign subsidiary allocate the earnings of that
foreign subsidiary to strangers.
If a legal
restriction in the articles of organization of
a foreign corporation, or other laws, requires
a particular type of allocation of the earnings
of a foreign company, such facts should be
recognized.
It is recommended that this entire
subparagraph be eliminated.
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1.963-3(b)(2) ( iii) after (b)
1.963-5(d)
(Example 2)______

l.963-4(a)(2)

1.963-5 ( a) (1)
1.963-5(f)
1.963-5(e)

15.
The provisions stated here ought to be the
general rule, but permission should then be
granted to a taxpayer to make an actual determina
tion of profits for the periods in the taxable
year before and after acquiring control of such
foreign corporation similar to the permission
granted under the consolidated return regulations
to determine net income of an affiliate for any
short period of affiliation.
16.
With respect to a chain or group, it should be
stated that the effective foreign tax rate shall
be considered to be in excess of 47% where there
is an overall loss (the rate is actually infinite).
There may be instances in which amounts are
properly deductible in determining earnings and
profits of a foreign corporation, bur which
amounts are not deductible in the local country
in determining taxable net income, so that in
such an instance there would have been a foreign
tax paid but no earnings from our viewpoint.
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17.
Under these proposed Regulations the distribution
period of a controlled foreign corporation ends
with the close of the 15th day of the third month
of its next succeeding taxable year except that
under Section 1.963-5(f)(2) its distribution
period may end with the close of the 15th day of
the sixth month of its next succeeding taxable
year. Because under Code Section 902(c) the
maximum period for taking into account dividend
distributions in calculating a deemed foreign
tax credit ends 60 days after the close of the
particular taxable year of the foreign corpora
tion, confusion is bound to arise where for one
particular year the election under Code Section
963 is made but then for the preceding or
following year a deemed foreign tax credit under
Code Section 902 is used and no election is made
under Code Section 963.
It is respectfully
requested that an example be given showing
■applicable calculations for a U. S. parent
corporation on a calendar-year basis with a
wholly owned controlled foreign subsidiary
having a taxable year ending June 30, the U.S.
parent making an election under 963 for its
calendar year 1964, the U.S. parent making no
election under Code Section 963 for its calendar

-13year 1965, a minimum distribution received from
the foreign subsidiary on the 10th day of the
sixth month following the close of its taxable
year ended June 30, 1964, and a further distribu
tion by it in July 1965.
18.

1-963-5(c)

This subparagraph will cause considerable con
fusion and require taxpayers electing under
Section 963 to maintain voluminous records where
a number of foreign corporations are included in
an election.
The rules contained in this sub
paragraph represent a drastic departure from
rules now in existence, without regard to
Section 963. Such existing rules have been
developed over a long period of time and have
involved the taxability of dividends received
as well as the calculation of foreign tax
credits attributable to taxable dividends
received from foreign corporations. It is sub
mitted that this entire subparagraph can be
omitted from the final regulations if the con
cept of treating all distributions as having
been received from consolidated earnings and
profits of the subject year (by treating such
earnings and profits as if earned by one
corporation) solely for the purpose of deter
mining if the required amount of U. S. and
foreign income taxes have been paid in respect of
consolidated earnings and profits so as to meet’
the intent of Section 963. See discussion in
the general comments starting on page one hereof.

1.963-6(d)

For purpose of clarity, it is suggested that an
example be given indicating a pro rata minimum
distribution where there is a loss company and an
excess distribution from one company.

1.963-7(b)(3)
Example (2)

20.
The percentages for foreign tax rate and minimum
percentages have been reversed.
21.
Use of the average ratio should be limited to the
distributions required to meet the minimum dis
tribution rule; excess distributions should not
be so limited.

19.

1.963-7(c)(2)
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1.963-8(b) (3)

22.
It would appear desirable to change the 80 percent
test to a 70 percent test used elsewhere in
subpart F.

1.963-6(b)(2)(ii)
1.963-7(c)_______

23.
Branches should be excluded from these provisions
referring to the deferral of foreign income tax
credits. In the alternative, clarification
should be given as to the manner in which any
deferral applicable to a branch is to be treated
in a later year to which Subpart A applies.

1.963-8(d)(4)

The request for a waiver of the statutory period
of limitations on assessments under Code
Section 6501 evidently would be made only in
the event that the determination was in the form
of an agreement between the district director
and the taxpayer under Section 1.963-3(c)(iii);
if so, this subparagraph should clearly so
state. In addition, the granting of an unlimited
waiver under Code Section 6501 could well result
in another unwarranted examination of standard
issues. Any waiver authorized to be requested
under this subparagraph of the proposed Regulations
should be a waiver restricted to issues arising
under Subpart F. If this change is not made in
the Regulations, needless additional litigation
in the courts will result, because the only
real protection the taxpayer could obtain would
be by obtaining a determination from a court.
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1.963-8(g)(l)

959(c) (3)
1.963- 6(b) ( 2) ( ii)

25.
This paragraph concerns the earning sources
from which dividend distributions will be
deemed to have been paid. First, it is provided
that a deficiency distribution shall be related
back to the year for which an election was made
under Section 963, but for which it was subse
quently determined that a minimum distribution
had not been received.
The deficiency distri
bution is to come first from any earnings and
profits remaining of that earlier year for
which a minimum distribution was not in fact
received, and then backwards in order of time
year by year from untainted and previously not
taxed undistributed earnings of the type des
cribed in Code Section 959(c)(3). Then, under
the last sentence of that paragraph, in going
backwards earnings of all prior years are to be
exhausted with respect to which years no elec
tion was made under 963 before finding that the
source was a year for which an election was made
under 963.
There seems no sound reason for setting up a
rule under Section 963 which differs from the
rule under Code Section 959(c). Taxed, but
undistributed earnings of a foreign corporation
should be exhausted before going to
Section 9 59(c)(3) sources.
26.
These paragraphs refer to a reduction and
deferral of foreign tax credit where there is
a non pro rata minimum distribution. If the
Regulations are changed so as to follow the
regular tax and financial principles of con
solidating financial statements and determining
consolidated earnings, as pointed out in our
general comments, there will be no need for
any concept such as pro rata minimum distribu
tions. In the event that such recommendation
on our part is not adopted, then we respect
fully submit that these proposed Regulations
requiring a reduction and deferral of a foreign
tax credit, Otherwise specifically allowed by
law, seem invalid.

